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DETAILED ACTION 



Claim Rejections - 35 USC § 112 
The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claim 26 is rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with the written 
description requirement. The claim(s) contains subject matter which was not described in the 
specification in such a way as to reasonably convey to one skilled in the relevant art that the 
inventor(s), at the time the application was filed, had possession of the claimed invention. From 
neither Fig. 4 nor the specification at paragraph 0029 can it be discerned that the frame is about 
80% of foliage. The type of plant shown in Fig. 4 is not disclosed and therefore could be vine 
covering only ^ side of the frame and filling significantly less than 80% of the frame's volume. 



Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1, 4, 5 3 7, 9, 1 1, 21, 24 25, 27, and 28 are rejected under 35 U.S.C. 103(a) as being 



unpatentable over Otake (JP2000-201545) in view of Bales (US 4,258,503). 
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As to Claim 1, 24, 27, and 28, Otake discloses a maneuverable topiary frame (Figs. 1-11) 
comprising two or more separable members (16 and 2 of Fig. 3); one or more hinges (13 of Fig. 
1), integrally a part of the frame, and connecting at least two adjoining separable members (Figs. 
1 and 3); one or more clips permanently affixed to a member (region around 14 of Fig. 1); and, 
an aperture at a bottom of the frame (inherent from Figs. 1 and 3); wherein at least one of the 
hinges adjoining two of the members forms a main structure (shown in Fig. 1) having an interior 
side and an exterior side (interior and exterior of structure in Fig. 1), and wherein the one clip 
when released enable one or more of the two separable members to move upon a center axis 
(horizontal axis through the structure) and pivot or rotate along their hinges such that the interior 
side of the main structure is completely exposed (in that the structure is visible or open to view) 
allowing the main structure to be open to positioning around a growing plant (structure capable 
of positioning around a growing plant) and ease in manipulation of the plant throughout all 
separable members, and when engaged secure the two separable members from moving, as a 
three-dimensional unitary form (Fig. 1). Not disclosed is the aperture formed from bottom edges 
of the two separable members when in the closed position, the aperture parted open along the 
center axis upon the hinges, and the aperture allowing for the main structure to enclose around a 
plant without lifting the plant's base. Bales, however, discloses a topiary with a main structure 
having two separable members which are symmetrical that could be connected by the hinge of 
Otake. It would have been obvious to one of ordinary skill in the art at the time of the invention 
to modify the frame of Otake by having the separable members along a central axis as disclosed 
by Bales which would result in an aperture formed from bottom edges of the two separable 
members when in the closed position, the aperture parted open along the center axis upon the 
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hinges, and the aperture allowing for the main structure to enclose around a plant without lifting 
the plant's base. The frame of Otake as modified by Bales inherently perform the method steps 
recited in claims 27 and 28. 

As to Claim 4, Otake as modified by Bales further disclose one or more hinges that are 
two lengths of interwoven wire (the top and bottom hinges shown above 13 s in Fig. 1; that is 
hinges at very top and bottom of 12 in Fig. 1) in along a common axis of the two separate 
members. 

As to Claim 5, Otake as modified by Bales further disclose hooks (14 of Fig. 1) for clips. 

As to Claims 7 and 9, Otake as modified by Bales further disclose the three-D unitary 
form being a bear with upper and lower extremity set of members, arms and legs (Figs. 1-1 1), for 
enclosing topiary foliage (capable of enclosing topiary foliage); the main structure corresponding 
to a torso of an animal (Fig. 1), the arms and legs connected to the torso (Fig. 1). 

As to Claim 11, Otake as modified by Bales further disclose the one or more clips located 
opposite the hinges (Fig. 1 of Otake). 

As to Claim 21, Otake as modified by Bales further disclose the center axis located at a 
halfway pint of the main structure (in that there is a horizontal axis half way "up" the structure 
of Fig. 1). 

As to claim 25, the limitations of claim 1 are disclosed as described above. Not disclosed 
is the frame that is 80% full of plant foliage. It would have been obvious to one of ordinary skill 
in the art at the time of the invention to further modify the frame of Otake as modified by Bales 
by having the frame 80% full of plant growth after the plants of Fig. 2 grow to this size. 
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Claims 2, 3, 6, 8, and 10 are rejected under 35 U.S.C. §103(a) as being unpatentable over Otake 
(JP2000-201545) n view of Bales (US 4,258,503) in further view of DiMuzio (US 6,237,882 
Bl). 

As to Claims 2 and 3, the limitations of Claim 1 are disclosed as described above. Otake 
further discloses support pieces (shown in Fig. 1) to support the entire frame. Not disclosed is a 
filler frame of mesh along a number of gaps between support pieces. DiMuzio, however, 
discloses a filler frame of mesh along a number of gaps between support pieces (shown in Fig. 
14). It would have been obvious to one of ordinary skill in the art at the time of the invention to 
further modify the frame of Otake as modified by Bales by using a filler mesh as disclosed by 
DiMuzio so as to provide additional support and shape (see DiMuzio at col. 4 lines 44-48). 

As to Claim 6, the limitations of Claim 3 are disclosed as described above. Not disclosed 
are the support pieces higher gauge wire and the filler being lower gauge wire. DiMuzio, 
however, discloses a frame with support pieces higher gauge wire (col. 3 lines 56-58) and the 
filler being lower gauge wire (col. 4 lines 44-46). 

As to Claim 8, Otake in view of Bales and DiMuzio further disclose the extremities 
correspond to objects in addition to arms and legs (in that, 20 of Fig. 14 is capable of holding 
fruit, vegetables, or candles - col. 4 lines 11-21 of DiMuzio). 

As to Claim 10, the limitations of Claim 8 are disclosed as described above. Not 
disclosed is the animal from being a seal with the object a ball. However, because a bear design 
with fruit etc. was an art-recognized equivalent to a seal and ball in animal-from topiaries where 
in is immaterial as the exact animal form, it would have been obvious to one of ordinary skill in 
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the art at the time of the invention to substitute the bear/fruit with the seal/ball in the topiary of 
Otake as modified by Bales and DiMuzio. \ 

Claim 12 is rejected under 35 U.S.C. §103(a) as being unpatentable over Otake (JP2000-201545) 
in view of Bales (US 4,258,503) in further view of Pierce (US 4,190,984). 

As to Claim 12, the limitations of Claim 1 are disclosed as described above. Not 
disclosed is the wire galvanized. Pierce, however, discloses a topiary with galvanized wire (col. 
4 lines 24-28). It would have been obvious to one of ordinary skill in the art at the time of the 
invention to further modify the frame of Otake as modified by Bales by using galvanized wire as 
disclosed by Pierce so as to have the wire resistant to the weather so as to prolong the outdoor 
life of the frame. 

Claims 22 and 23 are rejected under 35 U.S.C. §103(a) as being unpatentable over Otake 
(JP2000-201545) in view of Bales (US 4,258,503) in further view of Pan (US 5,850,927). 

As to claim 22, the limitations of Claim 1 are disclosed as described above. Not 
disclosed are the upper and lower extremities separable from the main structure and each of the 
set of members pivots about a hinge connecting each set of members to the main structure, each 
of the set of members further comprising a clip opposite to its hinge for releasing and securing 
each of the set of members to the main structure. Pan however discloses a topiary-like structure 
with sets of members hinged and separable from the main structure (Figs. 2 and 3; Figs. 4 and 5), 
each with hinges and clips (Figs. 2-5), and it is obvious to place the clips in positions to optimize 
the releasing and securing procedure. It would have been obvious to one of ordinary skill in the 
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art at the time of the invention to further modify the frame of Otake as modified by Bales by 
adding hinged extremities as disclosed by Pan so as to allow the structure to be folded for storage 
(see Pan at col. 2 lines 23-27). 

As to claim 23, Otake as modified by Bales and Pan further disclose the upper and lower 
extremities being arms, legs, and additional objects (legs and head portions of Pan) and the main 
structure the middle region of the animal form (see both Pan and Otake). 

Claim 26 is rejected under 35 U.S.C. § 103(a) as being unpatentable over Otake (JP2000-201545) 
in view of Bales (US 4,258,503) in further view of Otake (JP2001-62156). 

As to claim 26, the limitations of claim 1 are disclosed as described above. Not disclosed 
is are the upper and lower extremities being separable from the main structure and the 
extremities pivoting about a hinge connecting the extremities to the main structure, and further 
comprising a clip opposite the hinge for releasing and securing the extremity to the main 
structure. Otake, however, discloses upper and lower extremities being separable from the main 
structure (from Figs, lb, 3b, and 4b)and the extremities pivoting about a hinge (head portion of 
1 1 and 2 of Fig. 3b) connecting the extremities to the main structure, and further comprising a 
clip opposite the hinge (8 of Fig. 3b) for releasing and securing the extremity to the main 
structure. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to further modify the frame of Otake as modified by Bales by adding hinged 
extremities as disclosed by Otake so as to allow the structure to be folded changed into a 
preferable pose (see Otake at "PROBLEM TO BE SOLVED" portion of abstract in English). 
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Response to Arguments 

Applicant's arguments with respect to claims 1-12 and 21-23 have been considered but 
are moot in view of the new ground(s) of rejection. As to claim 24, Applicant's arguments are: 
(1) neither Otake nor Bales disclose symmetrical separable members that are operable in 
positioning around a grown plant without lifting the base of the plant (Remarks bottom of page 
14, top of page 15); (2) neither Otake nor Bales disclose an aperture at the bottom of the frame 
formed by bottom edges (Remarks page 15, top of page); and, (3) Bales teaches away from the 
instant invention Bales structure is "'Tilled with a medium capable of retaining moisture, such as 
moss . . ."" (Remarks page 15, top half of page). 

As to argument (1), Otake discloses a frame with a hinged opening which is not 
symmetrically separable that causes the bottom to have an aperture with bottom edges. Bales 
discloses a frame with symmetrically separable members. The combination discloses 
Applicant's claim language. The concept of having a frame, or object, that is symmetrically 
separable into members is well known in many arts (see for example, Gossard, Huang, Burnham, 
Panetta, Titone, Lansing, Riddell, Baker, Vos, Spots). Examiner considers it obvious to one of 
ordinary skill in the art at the time of the invention to change the hinged frame of Otake to have 
hinged symmetrically separable members in view of Bales since this concept is well known. 

As to argument (2), the combination of Otake and Bales would possess this limitation. 

As to argument (3), although Bales does not disclose a vascular plant growing in the 
frame, Otake ('545) does disclose a vascular plant growing in the frame at Fig. 3. And, the 
combination of Otake and Bales would be capable of being positioned around a grown plant. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jeffrey L. Gellner whose telephone number is 571.272.6887. The 
examiner can normally be reached on Monday-Friday, 8:30-4:00, alternate Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Peter Poon can be reached on 571 .272.6891 . The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Jeffrey L. Gellner 
Primary Examiner 
Art Unit 3643 



